Chapter 11:  Powers of Congress

Section 1:  “The Scope of Congressional Powers”

I. Congressional Power

A. Congressional power is limited by the Constitution and by the system of checks and balances

B. Powers of Congress

1. Expressed powers

2. Implied powers

3. Inherent powers

II. Strict Versus Liberal Construction

A. Strict Constructionists

1. Follow the Constitution word by word (Anti-Federalists)

2. Congress should be able to:

a. Exercise only its expressed powers

b. Exercise only those implied powers absolutely necessary to carry out those expressed powers

B. Liberal Constructionists

1. Federalist view, giving Congress more broad powers

2. Wars, economic crises, and other national emergencies have forced Congress to expand its powers

3. The American people have allowed this to happen (Is that good?)

Section 2:  The Expressed Powers

The powers expressed to Congress by the Constitution are broad.  It is the way that Congress has used these powers that lead some people to believe Congress is taking too much power.

I. The power to tax

A. Tax

1. A charge levied by government on persons or property to meet public needs

B. Limitations

1.
Congress may tax only for public purposes

2.
Congress cannot tax:

a. Churches or Religious factions

b. Exports

3.
Direct taxes must be apportioned among the states

a. Direct tax-one that must be paid by the person on whom it is imposed

b. An income tax is a direct tax

4. Indirect taxes must be levied at the same rate in all parts of the country

a. Indirect tax

1) One first paid by one person but then passed on to another

2) Think of federal taxes on tobacco

II. The Power to Borrow

A. “The power to borrow money on the credit of the United States”

B. Known as deficit spending

C. Because of booming economic times, the government showed a surplus in 1998 and that is expected to continue

III. The Commerce Power

A. The power of Congress to regulate interstate and foreign trade

1. Issue of Microsoft in 2000

B. Power is not unlimited

1. Must follow the Constitution

C. Limitations

1. Cannot tax exports

2. Cannot favor the ports of one state over those of any other

3. Cannot require that “vessels bound to, or from, one state, be obliged to enter, clear, or pay duties in another”

IV. The Currency Power

A. The Constitution gives Congress the power “to coin money and regulate the value thereof”

1. The power to print money

2. Legal Tender

a. Any kind of money that a creditor must by law accept in payment for debts

V. Bankruptcy

A. Congress has the power “to establish...uniform laws on the subject of bankruptcies throughout the United States”

B. Bankruptcy

1. The legal proceeding in which the bankrupt’s assets are distributed among those to whom a debt is owed

2. That proceeding frees the bankrupt from legal responsibility for debts acquired before bankruptcy

VI. Foreign Relations and War Powers

A. Foreign Relations Powers

1. Greatest of National Government powers

2. Expressed power

3. States are not sovereign, so they are subject to our national government

B. War Powers

1. Only Congress may declare war (True?)

2. Congress may raise and support armies, provide and maintain a navy, and make rules pertaining to governing the land and naval forces

3. Power to call forth the militia

4. War Powers Resolution of 1973

a. Congress claimed the power to restrict the use of American forces in combat in areas where a state of war does not exist

VII. Additional Powers of Congress

A. Naturalization

1. The process by which citizens of one country become citizens of another

B. The Postal Power

1. Congress has the exclusive power to “establish post offices and post roads”

2. Establish crimes based on the postal power

C. Copyrights and Patents

1. Copyright

a. The exclusive right of an author to reproduce, publish, and sell his or her creative work

b. Good for the life of the author plus 50 years

c. Cover books, magazines, newspapers, musical compositions and lyrics, dramatic works, paintings, sculptures, cartoons, maps, photographs, motion pictures, sound recordings, and much else

2. Patent

a. Grants a person the sole right to manufacture, use, or sell “any new and useful art, machine, manufacture, or composition of matter, or any new and useful improvement thereof”

b. Today-17 years on the patent of an invention

c. May be extended by acts of Congress

D. Weights and Measures

1. Constitution gives Congress the power to “fix the standards of weights and measures” throughout the U.S.

2. Creates accurate, uniform gauges of time, distance, area, weight, volume, and the like

E. Power over Territories and Other Areas

1. Congress has the power to acquire, manage, and dispose of various federal areas

2. Eminent Domain

a. The inherent power to take private property for public use

F. Judicial Powers

1. Create all of the federal courts below the Supreme Court

2. Power to define federal crimes and provide for the punishment of those who violate federal law

Section 3:  The Implied Powers

I. The Necessary and Proper Clause

A. Congress has the power “to make all laws which shall be necessary and proper fore carrying into execution the foregoing powers”

1. AKA the “Elastic Clause”

II. The Battle Over Implied Powers

A. McCulloch v. Maryland, 1819

1. Tested the implied powers

2. Decision allowed Congress to carry out implied powers

3. Allowed country to develop and change

B. The Doctrine in Practice

1. “Necessary and proper” could mean “Convenient and useful”

Section 4:  The Nonlegislative Powers

I. Constitutional Amendments

A. Remember Congress’ role in the amendment process

B. Today, the biggest push is for a term-limit amendment

II. Electoral Duties

A. House of Representatives may be called on to elect a President if no candidate receives a majority of the electoral votes for President

1. Each state has one vote, and a majority of the states is necessary for election

2. Happened twice

a. 1801-Jefferson

b. 1825-John Quincy Adams

B. Senate must choose a Vice President in the same situation

1. Vote is taken by individual Senators

2. Happened once

a. 1837-Richard M. Johnson

III. Impeachment

A. Impeach

1. Bring charges against someone

2. Not necessarily removal

B. The President, Vice President, and all civil officers of the U.S. may be impeached and removed

C. The House of Representatives has the power to impeach an official

1.  By a majority vote

D. The Senate has the power to judge (sit as a court)

1. Removal requires a 2/3 majority

E. To date, there have been 17 impeachments and only 7 convictions

1. 1868-Pres. Andrew Johnson was impeached, removal failed by one vote

2. Clinton-impeached December 19, 1998; acquitted February 12, 1999

IV. Executive Powers

A. All major appointments make by the President must be confirmed by the Senate by majority vote

1. Cabinet officers

2. U.S. attorneys and federal marshals

B. Foreign treaties made by the President approved with a 2/3 majority

V. Investigatory Power

A. Congress has the power to investigate any matter that falls within the scope of its legislative powers

1. May conduct investigations for several reasons

a. Gather information useful to Congress in the making of some legislation

b. Oversee the operations of various executive branch agencies

c. Focus public attention on a particular subject

d. Expose the questionable activities of public officials or private persons

e. Promote the particular interests of some members of Congress

